
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



40 PROUTY vs. HUDSON. 

In the District Court of Philadelphia — Sept., 1854. 

PROUTY VS. HUDSON. 

1. As a general rule, debts sued for and intended to be set off, must be mutual 
and due in the same right. 

2. Where a judgment has been obtained against executors individually, they can- 
not set off this judgment against one obtained by their decedent in his life-time 
against their judgment creditor, because the claims are not between the same par- 
ties nor in the same rights. 

Bule to set off judgment. 

The opinion of the Court was delivered by 

Shaeswood, P. J. — The defendants have produced the evi- 
dence that they are the executors of Brown, and show a judg- 
ment in favor of Brown against the plaintiff, which they ask to 
set off against the judgment in this case. The judgment in this 
case was obtained against them individually, in an action of trover. 

The set-off of one judgment against another, is not within the 
statute of set-off. It is a practice which has long prevailed in the 
courts of this State as well as England, to allow such set-off upon the 
equitable principle that in conscience and morality all that the party 
really owes is the balance. In the exercise of this jurisdiction, while 
not absolutely bound to allow set off in all cases in which it would be 
allowable under the statute, the Court however have adopted the 
rules established in the construction of the statute. More especially 
the rule that the claims asked to be set off, should be between the 
same parties and in the same right, has received the unequivocal 
sanction of the courts here as well as elsewhere, in regard to the 
set-off of judgments. Best vs. Lawson, 1 Miles, 11 ; Dunkin vs. 
Calbraith, 1 Brown, 47 ; Mason vs. Knoulson, 1 Hill, 215. 

It seems to be well settled in England, that a defendant sued for 
his own debt, cannot set off a debt due to him as executor or 
administrator, because debts sued for and intended to be set off, must 
be mutual and due in the same right. 1 Tidd's Practice, 718 ; 2 
Williams on Ex'rs, 1,200. The last named writer cites Bishop vs. 
Church, 3 Atkins, 691 ; Gale vs. Suttler, 1 Young & Jervis, 180. 
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There is one American case which is to the same point. Tho- 
mas vs. Hopper, 5 Alabama E. 442. Although there is no case 
in Pennsylvania expressly to the very point, yet Malliday vs. 
Bissey, 2 Jones, 347, was decided upon, a distinction altogether 
unnecessary, if the rule be not the same here. It was there held 
that when the debt arose upon a contract made with the executor, 
though acting in his character as such, he was entitled to make it 
the subject of a set-off in a suit against him for his own debt. 

There seems to be good reason for the rule. It would be to allow 
the executor to pay his own debt with the assets of the estate. If 
such payment were made in pais, the creditor receiving the payment, 
with knowledge of the circumstances, would be liable to those bene- 
ficially interested in the estate. Can it be equitable to compel the 
plaintiff to accept in part payment what he may be called on here- 
after to pay again or expend, if the executors should prove to be 
insolvent ? Or if the judgment of the Court would protect him, is 
it equitable to preclude the creditors and legatees from their right 
to question the validity of the transaction, and follow the assets of 
the estates into the hands of a party unequivocally cognizant of 
their misapplication? What a wide door is open to fraud and 
collusion under the sanction of a Court of justice, by adopting 
either horn of this dilemma. 

It is said that upon the allowance of the set-off, the defendants 
would be chargeable with the amount in their account as executors, 
and a doubtful debt might be thus saved to the estate. The same 
reason would hold in allowing payment or transfer of assets in pais — 
the executor might sell and put the money in his pocket, and it 
comes at last to his personal responsibility. But it does not so come 
in all cases. There are some guards which the law has placed 
against the misapplication of trust funds, which it is quite important 
to the interest of cestui que trusts, often helpless women and children, 
should be carefully preserved. 

Rule discharged. 



